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STATE OF NEW YORK

9082

| N SENATE

May 9, 2022

I ntroduced by Sens. NMAYER, MAY, KRUEGER -- read tw ce and ordered print-
ed, and when printed to be conmitted to the Conmittee on Health

AN ACT to anmend the public health law, the state finance | aw and the tax
law, in relation to enacting the "New York long termcare trust act"
and establishing the New York long termcare trust program

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "New York long termcare trust act"”.

8§ 2. The public health law is amended by adding a new article 36-B to
read as foll ows:

ARTICLE 36-B

NEW YORK LONG TERM CARE TRUST PROGRAM
Section 3670. Definitions.

3671. Program established.
3672. lLong termcare trust conm Ssion.
3673. Long termcare trust advisory panel.
3674. Qualified individuals; determnation.
3675. Eligible beneficiaries; deternination.
3676. Rei nbursenent for services and supports.
3677. Enpl oyee preni um contributions.
3678. Election for self-enployed individuals.
3679. Appeals and appeal hearings.
3680. Wi vers.

8 3670. Definitions. As used inthis article, the following terns
shall have the follow ng neanings, unless the context clearly requires
ot herw se:

1. "Fund" neans the long termcare trust fund established pursuant to
section ninety-nine-pp of the state finance |aw

2. "Approved service" neans long term care services and supports
including, but not limted to:

(a) adult day services;

(b) care transition coordination;

(c) nenory care;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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d) adaptive equipnent and technol ogy;
(e) environnental nodification;

(f) personal energency response system
(g) honme safety eval uation

(h) respite for fanily caredgivers;

(i) honme delivered neals;

(j) transportation;

(k) denentia supports;

(1) education and consultation;

(m eligible relative care

(n) professional services;

(0) services that assist paid and unpaid fanmly nenbers caring for
eligible individuals, including training for infornmal caregivers and
other individuals providing care who are not otherw se enployed as |ong
termcare workers under section thirty-six hundred fourteen of this
chapt er ;

(p) hone care services as defined in section thirty-six hundred two of
this chapter:;

(gq) assisted living services;

(r) adult famly hone services;

(s) nursing hone services; and

(t) any other long termcare services as defined in paragraph (b) of
subdi vi sion one of section three hundred sixty-seven-f of the social
services law or otherw se designated as such in law or regulations by
the departnent.

3. "Benefit unit" neans the maxinumdaily benefit the departnent is
authorized to pay a long termcare services and supports provider as
rei nbursenent for providing an approved service or services to an eliqi-
bl e beneficiary, which anpunt shall initially be one hundred dollars,
and which shall be adjusted annually by the advisory panel in accordance
with the provisions of section thirty-six hundred seventy-three of this
article.

4. "Conm ssion" neans the long termcare trust conm ssion established
pursuant to section thirty-six hundred seventy-two of this article.

5. "Advisory panel"” or "panel" neans the long termcare trust advisory
panel established pursuant to section thirty-six hundred seventy-three
of this article.

6. "Eligible beneficiary" neans a qualified individual as defined in
subdi vision sixteen of this section who:

(a) was not disabled before the age of ei ghteen;

b has been assessed by the departnent as needing the mnimmlevel
of assistance with activities of daily living necessary to receive bene-
fits pursuant to section thirty-six hundred seventy-five of this arti-
cle;

(c) has not exhausted the lifetine benefit limt as defined in subdi-
vision eleven of this section; and

(d) does not have in effect an exenption granted pursuant to subdivi-
sion six of section thirty-six hundred seventy-seven of this article.

7. "Enployee" neans any person engaged in enploynent as such termis
defined in section five hundred el even of the |abor |aw.

8. "Enployer" shall have the sane neaning as defined in section five
hundred twelve of the |abor |aw

9. "Enploynent"” shall have the sanme neaning as defined in section five
hundred el even of the | abor |aw

10. "lLong termcare services and supports provider" or "long termcare
provider" neans an individual or entity authorized to provide long term
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care services as defined in paragraph (b) of subdivision one of section
three hundred sixty-seven-f of the social services law, including but
not limted to a nursing facility licensed under article twenty-eight of
this chapter; a hone care services agency, certified hone health agency
or long termhone health care program as defined in section thirty-six
hundred two of this chapter; an adult day health care programin accord-
ance with reqgulations of the departnent; a hone care services worker as
defined in section thirty-six hundred thirteen of this chapter; a
personal care provider licensed or qualified to provide services in this
state or in any other state or local agency; a qualified famly nenber
as defined in subdivision fifteen of this section, and such other indi-
viduals or entities that are authorized by law or regqulations of this
state or any other state or |ocal agency to provide such services.

11. "lLifetine benefit limt", or "lifetine limt" mnmeans the dollar
equi val ent of three hundred sixty-five benefit units paid by the depart-
nent on behalf of an eligible beneficiary over the course of such eliqi-
ble individual's lifetine.

12. "Premium contributions" or "premuns" neans the paynents an
enployee is required to contribute to the program through payrol
deductions <collected by the enployer pursuant to section thirty-six
hundred seventy-seven of this article or voluntarily pursuant to section
thirty-six hundred seventy-eight of this article.

13. "Private long termcare insurance coverage" neans a contract for
insurance which neets the requirenents of section one thousand one
hundred seventeen of the insurance | aw

14. "Progrant neans the New York long termcare trust program estab-
lished pursuant to section thirty-six hundred seventy-one of this arti-
cle.

15. "Qualified famly nenber" neans a relative of an eligible benefi-
ciary who neets the educational or training requirenents established by
the departnent or the education departnment for providing long term care

services and supports and is authorized by law or regulation to receive

paynents fromthe state.
16. (a) "Qualified individual" neans an individual who:

(i) is age eighteen or older; and

(ii) has paid premiumcontributions pursuant to section thirty-six
hundred seventy-seven or thirty-six hundred seventy-eight of this arti-
cle for a period equivalent to either:

(1) a total of ten years during the course of such individual's life-
tine without an interruption of five or nbre consecutive years; or

(2) atotal of three years within the six years immediately preceding
such individual's application for benefits under section thirty-six
hundred seventy-five of this article.

(b) For the purposes of paragraph (a) of this subdivision, a "year"
shall equal no less than five hundred hours of paid work.

17. "\Wages" neans all remuneration paid by an enployer to an enpl oyee
with respect to enploynent during any cal endar year.

8 3671. Programestablished. 1. There is hereby established the "New
York long termcare trust progranmt to provide long term care services
and supports benefits for eligible beneficiaries regardless of incone or
resources in accordance wth the provisions of this article. The
departnent shall inplenent and administer such program in coordination
with the departnment of social services, the departnment of nental
hygi ene, the state office for the aging, the conptroller, the departnent
of taxation and finance and the departnent of |abor as set forth in this
section.
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2. The departnent shall

(a) Receive applications for benefits and performinitial and continu-
ing eligibility determinations for long termcare services and supports
benefits in accordance with section thirty-six hundred seventy-five of
this article;

(b) Mnitor the use of benefit units by each eligible beneficiary to

verify that such individual's lifetine benefit limt has not been
exhaust ed;
c Establish and maintain standards for all long termcare services

and supports provided pursuant to this article;

(d) Establish requirenents for a uniformsystemof audits and reports
to review the quality and availability of long termcare services and
supports furnished pursuant to this article to ensure that the program
is administered in the best interests of program beneficiaries;

(e) Establish schedules of rates, paynents, reinbursenents and ot her

charges and standards and procedures relating to paynments of benefits to

registered long termcare services and supports providers pursuant to
section thirty-six hundred seventy-six of this article; including proce-

dures for auditing paynents and recoupnent of inproper paynments;

(f) Establish plans for the coordination of long termcare services
and supports benefits under this article for eligible beneficiaries who
are funded through Medicaid or receiving other long termcare services
and supports, including through Medicare, private long termcare insur-
ance coverage, or other prograns;

Establish standards and rocedures relatin to contractua
arrangenents between long termcare providers and the departnent:;

(h) Develop and maintain a registry of long term care services and
supports providers that neet the mninumqualifications established by
the conm ssion pursuant to section thirty-six hundred seventy-two of
this article, in accordance with subdivision three of section thirty-six
hundred seventy-six of this article; and

(i) Provide consultative services to long termcare providers in order
to assist them to qualify for paynents under the provisions of this
article; in providing information needed to deternine such paynents; and
in establishing and nmmintaining such fiscal records as nay be necessary
for the proper and efficient adninistration of long termcare services
and supports.

3. On or before January first, two thousand twenty-four, the depart-
nent shall., in consultation wth the departnent of |abor., the conp-
troller, the departnent of taxation and finance, the state office for
the aging, the departnment of social services, and any other depart nent
or agency it deens relevant, develop and maintain such prograns and
processes as shall be necessary to deternine and keep records regarding
the applicability of premiumcontribution requirenents of section thir-
ty-six hundred seventy-seven of this article to enployees and individ-
uals who elect coverage pursuant to section thirty-six hundred seventy-
ei ght of this article. The departnent shall thereafter nonitor
individual premiumcontributions and mnmake eligibility determ nations
pursuant to sections thirty-six hundred seventy-four and thirty-six
hundred seventy-five of this article.

8 3672. long termcare trust conm ssion. 1. The long term care trust
conm ssion is hereby established to nake recommendations to all rel evant
departnents and agencies to ensure the adequacy of benefits provided
under the programand to maintain the solvency and sustainability of the
fund.
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2. The conmi ssion shall consist of a total of twenty-seven nenbers as
foll ows:

(a) twelve voting nenbers representing the legislature and the foll ow
ing departnents, agencies or offices:

(i) two nmenbers appointed by the speaker of the assenbly;

(ii) two nenbers appointed by the tenporary president of the senate;

(iii) one nenber appointed by the mnority |leader of the assenbly;

(iv) one nenber appointed by the mnority | eader of the senate;

(v) the conm ssioner of the departnent of health, or such conm ssion-
er's designee;

(vi) the state conmi ssioner of social services, or such conm ssioner's
desi gnee;

(vii) the director of the state office for the aging, or such direc-
tor's designee

(viii) the conmssioner of taxation and finance, or such conm ssion-
er's designee;

(ix) the comm ssioner of nmental health, or such comm ssioner's desig-
nee;

(x) the commi ssioner of the office for people with devel opnental disa-
bilities, or such conmni ssioner's designee;

(b) five nonvoting nenbers representing the follow ng departnents,
agencies or offices:

(i) the comm ssioner of addiction services and supports, or such
conm ssi oner's desi gnee;

ii) the state long termcare onbudsman, or such onbudsnman desi gnee;

(iii) the commi ssioner of the departnment of [abor, or such conm ssion-
er's designee;

(iv) the superintendent of financial services, or such superinten-
dent's desi gnee;

(v) the conptroller or the conptroller's designee; and

(c) ten nmenbers to be appointed by the governor, all of whomshall be
voting nmenbers

(i) one of whomshall be a representative of |ocal prograns for aging

(ii) one of whomshall be a representative of a hone care association
that represents careqgivers that provide services to private pay and
Medicaid clients:;

(iii) one of whomshall be a representative of a union representing
long term care workers;

(iv) one of whomshall be a representative of an organization repres-
enting retired persons;

(v) one of whomshall be a representative of an association represent-

ing skilled nursing facilities and assisted living providers:;

(vi) one of whomshall be a representative of an association repres-
enting adult fanmly hone providers;

(vii) two of whom shall be individuals receiving long term care
services and supports, or their designees, or representatives of consum
ers receiving long termcare services and supports under the program

(viii) one of whomshall be an individual who is paying the prem um
established under section thirty-six hundred seventy-seven of this arti-
cle, or, prior to such section beconing effective, will pay such preni-
um and who is not enployed by a long termcare services and supports
provi der; and

(ix) one of whomshall be a representative of an organization of
enpl oyers whose nenbers are required to collect the premium established
under section thirty-six hundred seventy-seven of this article, or prior
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to such section becomng effective, will be required to collect such
prem um
3. Each appointed nenber shall serve for a term of two years,

provi ded, however that the initial nenbers appointed pursuant to para-
graph (c) of subdivision two of this section shall be appointed to stag-
gered ternms not to exceed four years. Initial appointnents to the
conm ssion shall be made no later than sixty days after the effective
date of this section.

4. The comnmissioner, or such conm ssioner's designee, shall serve as
chair of the conmmission. Meetings of the conm ssion shall be at the cal
of the chair, provided., however, that the initial neeting of the comi s-
sion shall be held no later than thirty days after initial appointnents
are nade pursuant to subdivision two of this section. A majority of the
voting nenbers shall constitute a quorum of the commission, and the
affirmative vote of sixty percent of the nenbers voting shall be neces-
sary for any action to be taken by the conmm ssion. Notw thstanding any
contrary provision of this section, a majority of the nmenbers identified
in paragraph (c) of subdivision two of this section shall constitute a
quorum for the purposes of approving the annual report required under
subdi vision eight of this section.

5. The conmmi ssion shall establish an investnent strategy subconmittee
whi ch shall consist of:

(a) the nenbers identified in paragraphs (a) and (b) of subdivision
two of this section., who shall serve as voting nenbers of the subconmt-
tee; and

(b) four nonvoting advisors to be appointed by the governor, all of
whom shall be chosen for their experience and qualifications in the
field of investnent and who are not nenbers of the conmmi ssion.

(c) the subcommittee shall provide guidance and advice to the conp-
troller on investnment strategies for the fund, including seeking counsel
and advice on the types of investnents that are constitutionally permt-
t ed.

6. Menbers of the commission and the subconmittee established in
subdivision five of this section shall serve without conpensation but
shall be reinbursed for reasonable and necessary expenses incurred in
the performance of their duties. The commi ssion nay enploy staff as
needed, prescribe their duties, and fix their conpensation wthin
anounts appropriated for the conmni ssion.

7. The commission shall hold its first neeting no later than thirty
days after initial appointnments have been nmade pursuant to subdivision
three of this section and shall imediately begin devel opnent of
proposals for the inplenentation and eventual operation of the program
The conmission shall exanine the laws and regulations of the state and
consult with health care providers, consuners, and other stakeholders
and nmeke such recommendations as are necessary to conformthe |aws and
regulations of the state with the purposes of this article, including.
but not limted to:

(a) the establishnment of procedures to be used by the departnment in
determining if an individual is:

(i) a qualified individual under section thirty-six hundred seventy-
four of this article; and

(ii) an eligible beneficiary under section thirty-six hundred seven-
ty-five of this article;

(b) the establishnent of mnimimqualifications for the registration
of long term care services and supports providers with the departnent
pursuant to section thirty-six hundred seventy-one of this article;
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(c) the establishnent of maximum allowable paynents for approved
services, in consultation wth affected stakeholders, which (i) shal
not be lower than Medicaid paynents for conparable services., including
limtations based on dollar ampunt., duration, or nunber of visits and
(ii) shall be sufficient to ensure that long termcare providers who are
individuals receive at least the greater of (1) one hundred fifty
percent of the m ni num wage required under section six hundred fifty-two
of the labor law or any otherw se applicable wage rule or order under
article nineteen of the |abor law which is otherw se applicable for hone
care aides as defined in section thirty-six hundred fourteen-c of this
chapter, or (2) the wage otherwi se required by lawto be paid to hone
care aides as defined in section thirty-six hundred fourteen-c of this
chapt er ;

(d) recommendations to the advisory panel for the annual adjustnment of
the benefit unit in accordance with sections thirty-six hundred seventy
and thirty-six hundred seventy-three of this article; and

e reconmmendations as to the adoption, amendnent or repeal of an
rules, requlations or policies the commi ssion deens necessary to inprove
the operation of the programand naintain solvency.

8. The conmmission shall nonitor agency adninistrative expenses over
tine.

(a) Bedginning on Novenber fifteenth., two thousand twenty-three, and
annual ly thereafter, the commssion shall., in consultation wth the
conptroller, submt an actuarial report to the governor and to the
chairs of the senate finance conmittee and the assenbly ways and neans
conm ttee. Such report shall include an actuarial report of the
projected solvency and financial status of the program anticipated
agency spending and anticipated adm nistrative expenses in the inplenen-
tation and initial operation of the program

(b) For the annual report due on Novenber fifteenth of the year begin-
ning five years after the effective date of this article, the conm ssion
shall include its recommendations for a nethod of calculating future
agency adm nistrative expenses to limt such expenses while providing
sufficient funds to adequately operate the program

9. Beginning on Decenber thirty-first, two thousand twenty-eight., and
annual ly thereafter, the comm ssion shall subnit a report to the |edgis-
lature on the program which shall include but not be linmted to the
fol | ow ng:

a rojected and actual program participation;
b) adequacy of prem umrates;

(c) fund bal ances;

(d) benefits paid;

(e) denpgraphic information on program participants, including age,
gender, race, ethnicity, geographic distribution by county, leqgislative
district., and enploynent sector; and

(f) the extent to which the operation of the programhas resulted in
savings to the Medicaid programby avoiding costs that would have other-
wi se been the responsibility of the state.

8 3673. long term care trust advisory panel. 1. The long termcare
trust advisory panel is hereby established. The advisory panel shal
consist of each of the nenbers of the commission identified in para-
graphs (a) and (b) of subdivision two of section thirty-six hundred
seventy-two of this article, all of whomshall be voting nenbers.

2. It shall be the duty of the advisory panel to

(a) determine annual adjustnents to the benefit unit as defined in
subdi vision three of section thirty-six hundred seventy of this article;




O©Coo~NoOO~wWNE

S. 9082 8

b) review the adequacy of benefits provided under this article; and

(c) make reconmmendations to the comrission to ensure the solvency of
the trust fund.

3. The conptroller, or the conptroller's designee, shall serve as
chair of the advisory panel. The advisory panel shall neet at |east once
annually to determne adjustnents to the benefit unit. Additional neet-
ings of the advisory panel shall be at the call of the chair. A nmpjority
of the voting nmenbers of the advisory panel shall constitute a guorum of
the panel, and the affirmative vote of sixty percent of the panel

nenbers voting shall be necessary for any action to be taken by the
advi sory panel. The advi sory panel may adopt rules for the conduct of
neetings, including provisions for neetings and voting to be conducted

by tel ephonic, video. or other conferencing process in accordance wth
all relevant provisions of article seven of the public officers |aw

4. (a) In determning adjustnents to the benefit unit, the advisory
panel shall review the conm ssion's actuarial audit and valuation of the
trust account, any recomendations by the conmmi ssion, and data pertain-
ing to econonmic indicators, programcosts, and sustainability. Such
data shall include, wthout Ilimtation, data regarding inflation
regional differences in costs of living and costs of long termcare
services and supports, and wages of individuals who are long term care
services and supports providers.

(b) The advisory panel may, to the extent the panel deens appropriate,
deternmine that adjustnents to the benefit unit shall vary by region in
the event that such a determnation is necessary to acconplish the
pur poses of this article.

(c) In the absence of the required vote necessary to take action to
adjust the benefit unit prior to Novenber fifteenth, the advisory panel

shall adjust such benefit unit for the succeeding vear as of January
first of such year as necessary to reflect any change in the "current
cost of living index figure" based upon the Consuner Price |ndex as

i ssued by the bureau of |abor statistics of the United States depart-
ment of [abor since Novenber fifteenth of the prior year.

5. The nenbers of the advisory panel shall receive no conpensation but
shall be reinbursed for travel and other expenses actually and necessar-
ily incurred in the performance of their duties.

8 3674. Qualified individuals; determnation. 1. The departnment shall
in coordination wth the departnment of l[abor, the conptroller, and the
departnent of taxation and finance, develop and maintain a registry of
every enployee subject to the prem umrequirenents pursuant to section
thirty-six hundred seventy-seven of this article and every individua
who elects coverage pursuant to section thirty-six hundred seventy-ei ght
of this article.

2. No later than January first, two thousand twenty-four, the depart-
nent shall, in accordance with subdivision one of this section and the
cooperative agreenent entered into pursuant to subdivision six-c of
section one hundred seventy-one-a of the tax law, as added by chapter
five hundred forty-five of the laws of nineteen seventy-five devel op and
maintain a reqgistry of:

(a) every enployee subject to the premiumrequirenents of section
thirty-six hundred seventy-seven of this article;

(b) every enplover required to collect and renmit premiuns from enpl oy-
ee wages pursuant to subdivision two of section thirty-six hundred
seventy-seven of this article; and

(c) every individual who elects coverage pursuant to section thirty-
six hundred seventy-eight of this article.
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3. The departnent shall nonitor individual enployee prenmium contrib-
utions paid and individual hours worked for the purposes of determ ning
and verifying whether an enployee is a qualified individual as defined
in subdivision sixteen of section thirty-six hundred seventy of this
article.

4. The departnent shall, in cooperation with the departnent of |abor
the departnent of taxation and finance, and the conptroller, nonitor
conpliance by enployers subject to the collection and reporting require-
nents set forth in section thirty-six hundred seventy-seven of this
article, article eighteen of the labor law, and articles eight and twen-
ty-two of the tax law, and collect, npnitor, maintain, and dispose of
any other information that the departnent, in consultation with the
departnent of labor, the conptroller, the conmissioner of taxation and
finance, and the commi ssion, shall deemrelevant and necessary to conply
with the reporting, nonitoring, admnistering, or evaluation responsi-
bilities required pursuant to this article or otherwi se necessary to
acconplish the purposes of this article.

5. The departnent, in consultation with the departnent of |abor, the
conptroller, and the comm ssioner of taxation and finance, shall estab-
lish procedures to nmonitor individual enployee prenmiumcontributions and
verify benefit eligibility pursuant to section thirty-six hundred seven-
ty-five of this article.

6. The departnent, in consultation with the departnent of |abor. the
conptroller, and the comm ssioner of taxation and finance, shall publish
and distribute educational materials about the programto inform enploy-
ees, enployers and nenbers of the public of their rights and obligations
under this article and the benefits available under the program

8 3675. Eligible beneficiaries; determnation. 1. Beginning on January
first of the year beginning five vears after the effective date of this
article, and thereafter, approved long termcare services and supports
benefits shall be available, without regard to incone or resources, for
eligible beneficiaries who are assessed as needing assistance with at
least three activities of daily living by the departnent in accordance
with the provisions of this section.

2. Any qualified individual, or any person authorized by law to act on
behalf of a qualified individual, may apply for long termcare benefits
provided under this article by filing an application therefor with the
departnment in witing, by telephone., online, or by any other nanner
approved by the conmm ssioner for such purpose.

3. (a) Upon receipt of such application, the departnent or its agent
shall verify that the applicant is a qualified individual as defined in
subdi vi si on sixteen of section thirty-six hundred seventy of this arti-
cle, and wupon such verification, shall performan eligibility determn -
nation, which shall include an assessnent of whether the applicant needs
assistance with at |east three activities of daily living, defined and
determned by using an evidence based validated assessnent instrunent
approved by the comm ssioner and in accordance with regulations of the

departnent and any applicable state and federal |aws by an independent
assessor, of which such independent assessor nmay be, subject to approval
by the conmissioner, a licensed health care provider selected by the
applicant.

(b) The departnment shall conplete the eligibility determ nation
required pursuant to paragraph (a) of this subdivision or any subsequent
redetermnation of eligibility under this article and deci de whether the
applicant is eligible for benefits within forty-five days of the date of

a conpleted application for benefits.
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(c) Notwithstanding any contrary provision of this subdivision, the
departnent shall devel op expedited procedures for deternmining eligibil-
ity for an applicant with an imediate need for long termcare services
and supports whereby a final eligibility determ nation shall be nade
within seven days of the date of a conpleted application for benefits.

4. The departnent shall notify the applicant of the results of the
departnent's eligibility determnation. and, where such applicant 1is
found to be an eligible beneficiary, the anpunt of benefit units avail -
able and the date on which such benefit units shall becone payable for
approved services on behalf of the eligible beneficiary, which shall be
the date of the application, or subject to applicable departnent regu-
lations, such earlier date as nay be deened reasonabl e based on the
needs of the beneficiary. Wiere such applicant is found ineligible, the
departnment shall notify the applicant of the reasons therefor and shal
advi se such applicant of the applicant's right to appeal such determ -
nation pursuant to section thirty-six hundred seventy-nine of this arti-
cle.

5. (a) Al continuing benefits under this article shall be subject to
reconsideration and redeternmination as frequently as the departnent
deens necessary to ensure that each person receiving benefits under this
article continues to be in need of long termcare services and supports
and has not exhausted the |lifetine benefit limt. The departnent nay
conduct any investigation it nmay deem necessary or required to effectu-
ate the purposes of this subdivision.

(b) The departnent shall develop a sinplified statewide recertif-
ication formfor use in redeternmining eligibility under this article.

6. (a) An eligible beneficiary shall receive benefits through the
programin the formof a benefit unit payable by the departnent to a
registered long termcare provider for approved services and supports in
an anmpunt determ ned by the advisory panel pursuant to section thirty-
si x hundred seventy-three of this article. 1If the value of services
provided to an eligible beneficiary on a single date is less than the
benefit unit, only the portion of the benefit unit that is actually paid

on such beneficiary's behalf shall be taken into consideration when
calculating the balance of such person's lifetine benefit limt. The
bal ance of the benefit unit not expended on such date shall renni n

available to the eligible beneficiary for use in accordance with para-
graph (b) of this subdivision or until otherw se exhausted pursuant to
this article.

(b) Notwithstanding any contrary provision of this article, an eligi-
bl e beneficiary nay receive benefits in excess of the benefit unit as
defined in subdivision three of section thirty-six hundred seventy of
this article, for services provided on a single date, provided that such
eligible beneficiary has not exhausted the lifetine benefit linmt. In no
event shall a person receive benefits wunder this article after such
person's lifetine benefit limt has been exhausted.

7. The departnment shall devel op procedures to nonitor each eligible
beneficiary's use of benefit units and shall notify eligible benefici-
aries of the balance of benefit units remaining within a reasonable tine
after approved services are rendered.

8. Notwithstanding any contrary provision of law, benefits paid on
behalf of an individual pursuant to this article shall not be considered
incone or resources for the purposes of any determinations of eligibil-
ity for any other state programor benefit, including but not linmted to
nedi cal assistance, any state or federal program Medicaid, or any other

neans-tested program or benefit.
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9. Notwithstanding any contrary provision of law, nothing in this
article shall be construed to create an entitlenent for any individual
to receive, or require the state or any departnent or agency thereof to
provi de, case nmanagenent services, including, but not limted to, case
nmanagenent services under title eleven of article five of the social
services | aw.

8 3676. Reinbursenent for services and supports. 1. Beqgi nning on
January first of the year beginning five years after the effective date
of this article, the departnent shall reinburse registered long term

care providers for approved services rendered to eligible beneficiaries
in accordance with this article. Reinbursenent for services provided
pursuant to this section shall be paidto registered long termcare
providers at such tines and in such nmanner as the departnent may
prescribe, provided however, such paynents shall be nmade no |l ess than

quarterly.
2. The departnent nmay reinburse qualified famly nenbers for providing

approved personal care services in the same nmanner as reinbursenents are
paid to an individual provider, whether directly, through a |icensed
home care agency., or through a third option if reconmmended by the
conm ssion and adopted by the departnent.

3. (a) The departnent shall develop and maintain a registry of 1ong
term care providers in accordance with subdivision two of section thir-
ty-six hundred seventy-one of this article, and in consultation with the
conm ssion, shall establish standards and procedures for:

i) registration with the departnent pursuant to this section; and

(ii) the suspension, revocation, or termnation of a provider's regis-
tration or other linmtation on the provider's authorization to provide
services under the programwhere it is determ ned that:

(A) the provider is inconpetent;

(B) the provider has exhibited a course of conduct which is inconsist-
ent with program standards and reqgul ati ons; or

(C) the provider has willfully failed to conply with program st andards
and reqgul ati ons.

(b) Beginning on and after January first of the year beginning five
vears after the effective date of this article and thereafter, al
information in the registry devel oped and naintained pursuant to this
subdi vision, including any and all records relating to actions taken
pursuant to subparagraph (ii) of paragraph (a) of this subdivision shal
be readily accessible on the departnent's website by the public.

4. A long termcare services and supports provider which enploys or
contracts with one or nore individuals performng approved services
shall pay such individuals no less than the greater of (a) one hundred
fifty percent of the m ninmumwage required under section six hundred
fifty-two of the labor law or any otherw se applicable wage rule or
order under article nineteen of the |labor law which is otherwise appli-
cable for hone care aides as defined in section thirty-six hundred four-
teen-c of this chapter, or (b) the wage otherwi se required by law to be
paid to hone care aides as defined in section thirty-six hundred four-
teen-c of this chapter.

8 3677. Enployee premumcontributions. 1. Beginning January first, of
the vyear beqginning two vears after the effective date of this article,
every enployee in the enploynent of an enployer shall contribute to the
cost of providing long termcare benefits under this article by paynent
of the prem um assessed pursuant to this section. The initial prenum
contribution rate and any adjustnments to such rate shall be set by the
conptroller, after consultation with the conmssion, at the |owest
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amount necessary to maintain the actuarial solvency of the long term
care services and supports trust fund, in accordance wth recognized
insurance principles and in a manner designed to limt fluctuations in
such rate.

(a) The initial premumcontribution rate shall be set no later than
Septenber thirtieth of the year beginning one vear after the effective
date of this article and shall becone applicable to each enpl oyee's
wages paid on and after January first of the year beginning two years
after the effective date of this article.

(b) Beginning January first of the year beginning four years after the
effective date of this article, and biennially thereafter, the conp-
troller shall make such adjustnents to the premiumcontribution rate, if
necessary, and after consultation with the conm ssion, to ensure that
such rate continues to be set at the |owest anpunt necessary to maintain
the actuarial solvency of the long termcare services and supports trust
fund, in accordance with recogni zed insurance principles and in a nmanner
designed to |limt fluctuations in the premumrate.

2. (a) Notw thstanding any other provision of |law, every enployer is
authorized to collect fromits enployees, the premum assessed under
subdivision one of this section, through payroll deductions and renit
the anmpunts so collected to the departnment of taxation and finance in
accordance wth the provisions of section four hundred seventy-four of
the tax | aw

(b) When collecting enployee prem uns through payroll deductions., the
employer shall act as the agent of its enployees and shall renit al
such anmounts to the departnent of taxation and finance as required by
subparagraph (D) of paragraph four of subsection (a) of section six
hundred seventy-four of the tax | aw

3. Premuns shall be collected at the sanme tine and in the sane or
substantially simlar manner as the assessnent, collection., and report-
ing procedures used for the withholding of tax pursuant to title five of
article twenty-two of the tax | aw

4. The departnent of taxation and finance shall deposit all prem uns
collected under this section in the long termcare services and supports
trust fund established pursuant to section ninety-nine-pp of the state
finance | aw

5. If the premuns established in this section are changed. the conp-
troller shall notify each enployee subject to this section by nail that

such person's prem uns have changed
6. (a)(i) Notwi thstanding any contrary provision of this section, an

enpl oyee who has nmaintained private |ong termcare insurance coverage on
an uninterrupted basis beginning no later than January first of the year
in which this article takes effect may apply for an exenption fromthe
prem um contributions required under subdivision one of this section, as
provided in this subdivision. Such request for an exenption shall be
made in such formand in such manner as the departnent shall prescribe
for such purpose no later than one year after the effective date of this
article.

(ii) The departnent shall review each request for an exenption subnmt-
ted pursuant to subparagraph (i) of this paragraph, and upon a determ-
nation that the enployee satisfies the private long termcare insurance
coverage requirenents in accordance with this paragraph, the departnent
shall issue notice to such enployee of such enployee's exenption from
paying prem um contributions beginning thirty days after the issuance of
such notice of exenption.
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iii) An exenption issued to an enployee pursuant to this subdivision
shall relieve such enployee's enployer of the duty to collect prem uns
pursuant to subdivisions two and three of this section, provided, howev-
er, that the enployee shall have first given proper notice of such
exenption to the enployer, including a copy of such exenption, together
with any additional naterials the departnent nmay require. No such
enpl oyer shall be liable to an enployee for continuing to collect prem -
um contributions in the event that the enployee fails to provide the
notice of exenption to such enployer in accordance with this subpara-

gr aph.
(b) (i) 1f an enployee who has been issued an exenption from paying

prem um contributions pursuant to paragraph (a) of this subdivision
ceases to hold private long termcare insurance coverage, such enpl oyee
shall notify the departnent and such enployee's enployer of the term-
nation of such private long termcare insurance coverage within thirty
days of such termination. Such notice shall be in witing and subnitted
in such form and in such nanner as the departnent shall prescribe for
such purpose, and shall state whether the enployee intends to obtain
private long termcare insurance coverage within ninety days follow ng
the cessation of coverage. If the enployee subsequently obtains |ong
termcare insurance coverage within such ninety-day period, the enpl oyee
shall so notify the departnent and the enpl oyee's enpl oyer.

(ii) In the event that an enployee described in subparagraph (i) of
this paragraph ceases to hold private long termcare insurance coverage
for a period of nobre than ninety days, the exenption from paying prem um
contributions issued pursuant to this subdivision shall be automatically
and pernmanently revoked and such enpl oyee shall thereafter be responsi-
ble for the paynent of all premumcontributions required pursuant to
subdivision one of this section and shall no |onger be eligible for any
new exenption under this subdivision. The enployee shall be responsible
for notifying the departnment and their enployer in the event of such
cessation of coverage for nore than ninety days. Any prem um contrib-
utions not paid after such date shall be subject to such reasonable
nonetary penalties and interest as shall be determ ned by the departnent
and may levy an additional premiumfor the remni nder of the period of
cover age.

(c) An enployee receiving an exenption pursuant to paragraph (b) of
this subdivision, shall forfeit any and all rights to receive benefits
under this article and shall in no event be an eligible beneficiary
under this article while such exenption is in effect.

(d) An enployer of an enployee whose exenption is revoked in accord-
ance with this subdivision shall not be held liable for a failure to
collect premumcontributions to the extent such enployer was not aware
of such cessation of coverage and did not have reason to be aware of
such cessation of coverage, provided that such exenption fromliability
shall term nate when such enpl oyer becones so aware

8§ 3678. Election for self-enployed individuals. 1. Beginning January
first of the year beginning two years after the effective date of this
article, any person not subject to premium paynent requirenents under
section thirty-six hundred seventy-seven of this article, including a
sole proprietor, independent contractor, nenber of a limted liability
conpany or limted liability partnership, or other self-enployed person
nay elect coverage under this section. Those electing coverage under
this section shall be responsible for paynent of one hundred percent of
all premuns assessed to an enployee under section thirty-six hundred
seventy-seven of this article. Such self-enployed person shall file a
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notice of election in witing with the departnent of |abor in the manner
prescribed by the departnent for such purpose. Such self-enployed person
shall be eligible for benefits after paying the long termcare services
and supports premum for the tine required under section thirty-six
hundred seventy-four of this article, unless such self-enployed person
elects to wthdraw from coverage pursuant to subdivision two of this
section.

2. A self-enployed person who has el ected coverage may withdraw from
coverage, at such tines as the departnent, in coordination with the
departnent of l|abor and the departnment of taxation and finance, shal
adopt by rule or regulation, by filing a notice of withdrawal in witing
with the departnent, provided that no such withdrawal shall take effect
earlier than thirty days after the filing of the notice with the depart-
nent .

3. The departnment shall cancel elective coverage upon the failure of a
sel f-enpl oyed person to nake required prem um paynents or to file any
required reports in accordance with such rules as the departnent nay
prescribe, including a reasonable grace period and any appropriate
exceptions. The departnment shall collect any due and unpaid pren uns
fromsuch person and may levy an additional premiumfor the renni nder of
the period of coverage. Such cancellation shall be effective no later
than thirty days from the date of the notice in witing advising the
sel f-enpl oyed person of the cancellation.

4. A person who withdraws from coverage pursuant to subdivision two of
this section or is subject to a cancellation pursuant to subdivision
three of this section nay subsequently elect coverage by satisfying al
of the requirenents of subdivision one of this section, and disregarding
for such purposes, prenm um paynents nade for any previous periods of
coverage elected pursuant to subdivision one of this section.

5. For the purposes of this article, an individual who elects coverage
under this section shall be considered both an enpl oyee and an enpl oyer
whenever the context so dictates.

6. The departnent, in coordination with the departnent of |abor, the
departnent of taxation and finance, and the conptroller shall pronulgate
rules for determining the hours worked and the wages of individuals who
el ect coverage under this section and rules for enforcenent of this
section, including a reasonable cure period with respect to a cancell a-
tion made pursuant to subdivision three of this section.

8§ 3679. Appeals and appeal hearings. 1. Any applicant or recipient, or
any individual authorized to act on behalf of any such applicant or
recipient, and any long termcare provider nay appeal to the departnent
fromdeterninations of departnent officials or failures to nake determi -
nations upon grounds specified in subdivision four of this section. The
departnent shall review the appeal de novo and give such person or enti-
ty an opportunity for an appeal hearing. The departnment nay also, on its
own notion, review any decision nade or any case in which a decision has
not been nmde by the departnent official within the tine specified by
law or requlations of the departnent. The departnent may make such addi -
tional investigation as it nay deem necessary, and the comr Ssioner
shall make such determination as is justified and in accordance with
applicable | aw

2. Regarding any appeal pursuant to this section., with or wthout an
appeal hearing, the conm ssioner nmay designate and authorize one or nore
appropriate nenbers of his or her staff to consider and decide such
appeals. Any staff nenber so designated shall be authorized to decide
such appeals on behalf of the comm ssioner with the sane force and
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effect as if the conm ssioner had made such decisions. Appeal hearings
shal | be held on behalf of the conmi ssioner by nenmbers of his or her

staff who are enployed for such purposes or who have been desi gnated and
aut hori zed by the conmi ssi oner.

3. Persons entitled to appeal to the departnent pursuant to this
section nust include:

(a) applicants for or recipients of long termcare benefits under the
program

b) long termcare services and supports providers; and

(c) such other persons as the comni ssioner nmay deemto be entitled to
an opportunity for an appeal hearing.

4. An applicant, beneficiary, or long termcare provider shall have
the right to appeal at least the follow ng issues:

(a) an eligibility deternmnation nade in accordance with section thir-
ty-six hundred seventy-five of this article, including:

(i) an initial determnation as to whether the applicant is a quali-
fied individual

(ii) an initial determ nation as to whether the applicant is an eliqgi-
bl e beneficiary, including whether:

(A) the applicant needs assistance with at least three activities of
daily living; and/or

(B) the applicant has exhausted the lifetine benefit linmt;

(iii) a continuing eligibility determnation or redetermnation with
respect to a beneficiary pursuant to subdivision five of section thir-
ty-six hundred seventy-five of this article;

(b) a failure by the departnent to provide tinely witten notice of
any eligibility deternmination made in accordance with this article, this
chapter, or any other applicable |aw, and
(c) a deternmination with respect to a long termcare provider, includ-
ing:

(i) suspension., revocation, limtation or annulnent of qualification
for participation as a provider under the program

ii disputes relatin to aynents and rei nbursenents for approved
services; and

(iii) any other determnation the connmissioner deens subject to
appeal .

5. The departnent may. subject to the discretion of the conm ssioner
pronul gate such regulations, consistent with federal or state law, as
nmay be necessary to inplenent the provisions of this section.

6. Regarding every decision of an appeal pursuant to this section, the

departnent shall informevery party, and his or her representative, if
any, of the availability of judicial review and the tinme limtation to
pursue future review

7. The departnent shall include notice of the right to appeal as

provi ded by subdivision four of this section and instructions regarding
how to file an appeal in any eligibility determnation issued to the

applicant or enrollee in accordance with applicable | aw Such notice
shal |l include:
a) an explanation of the applicant or enrollee's appeal rights;

(b) a description of the procedures by which the applicant or enrollee
nay request an appeal ;

(c) information on the applicant or enrollee's right to represent
hinmself or herself, or to be represented by legal counsel or another
representative; and

(d) an explanation of the circunstances under which the appellant's
eligibility may be nmaintained or reinstated pending an appeal decision.
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8 3680. Waivers. Notwithstanding any contrary provision of law,_ the
conm ssioner shall, to the extent necessary, develop and subnit any
appropriate waivers, including, but not limted to, those authorized
pursuant to sections eleven hundred fifteen and nineteen hundred fifteen
of the federal social security act, or successor provisions, and any
ot her waivers necessary to achieve the purposes of high quality, inte-
grated, and cost effective care and integrated financial eligibility
policies under the nedical assistance programor pursuant to title XVi|
of the federal social security act. Copies of such original waiver
applications shall be provided to the chair of the senate finance
conmttee and the chair of the assenbly ways and neans comrittee sinul-
taneously with their subnmission to the federal governnent.

8§ 3. The state finance |law is anmended by adding a new section 99-pp to
read as foll ows:

8 99-pp. long termcare trust fund. 1. There is hereby established in
the joint custody of the conptroller, the comm ssioner of taxation and
finance and the conm ssioner of health a special fund to be known as the
"long termcare trust fund".

2. Such fund shall consist of all noneys collected by the departnent
of taxation and finance pursuant to section thirty-six hundred seventy-
seven of the public health law. Any interest earned by the investnent of
noneys in such fund shall be added to such fund, becone a part of such
fund, and be used for the purpose of such fund.

3. Moneys of such fund shall only be used for the purposes established
under article thirty-six-B of the public health | aw and expenses of the
state in adnministering the long termcare trust program as defined ther-
ein. In no event may expenditures be used to supplant existing state or
|l ocal prograns which fund the provision of approved services.

4. The noneys of the fund shall be paid out on the audit and warrant
of the conptroller on vouchers certified and approved by the comm ssion-
er of the departnent of health.

8 4. The state finance law is anmended by adding a new section 8-d to
read as foll ows:

8§ 8-d. Additional duties of the conptroller; long term care trust
program 1. Beginning on and after the effective date of this section
the conptroller shall provide all necessary assistance, including audit-
ing and actuarial services to the long termcare trust conmi ssion estab-
| i shed pursuant to section thirty-six hundred seventy-two of the public
health law and in accordance with all relevant provisions of article
thirty-six hundred-B of the public health law, the tax law,_the | abor
law, and this chapter.

2. Beginning on Novenber fifteenth of the year beginning four years
after the effective date of this section, and biennially thereafter, the
conptroller shall performan actuarial audit and valuation of the |ong
term care trust fund established pursuant to section ninety-nine-pp of
this chapter. Such biennial audit and valuation shall be prepared and
published in conjunction wth the annual report prepared by the | ong
termcare trust conm ssion pursuant to subdivision seven of section
thirty-six hundred seventy-two of the public health law, and shall be
submitted to the long termcare trust advisory panel and the leqisla-
ture. Such audit and valuation shall include, but not be linited to
recommendati ons regarding actions necessary to maintain the solvency of
the fund; options for adjustnents to the benefit unit, approved
services, or both, to the extent necessary to elinm nate unfunded actuar-
ially accrued liability and naintain solvency.
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3. The conptroller shall perform such additional or nore frequent
actuarial audits and valuations of the long termcare trust fund upon
request of the advisory panel pursuant to section thirty-six hundred
seventy-three of the public health | aw

4. The conptroller shall, not later than Novenber fifteenth, two thou-
sand thirty-four, conduct a conprehensive evaluation of the long term
care trust programand shall subnmt a report, including a conclusion and
recommendations for inprovenent to the legislature regarding:

(a) program operations, including the performance of the long term
care trust conmission established in section thirty-six hundred seven-
ty-two of the public health | aw

(b) the financial status of the program including solvency, the val ue
of the benefit provided, and the financial balance of program benefits
to costs; and

(c) the overall efficacy of the program based on the established
goal s under this act including, but not limted to:

(i) delaying mddle class famlies' need to spend to poverty to
receive Medicaid funded long termcare;

(ii) strengthening the state econony through inproving workforce
participation;

(iii) reducing the caseload and expenditures of the state WMdicaid
programon long termcare; and

(iv) obtaining shared savings through a Medicaid denonstration waiver,
or the inpact of any waiver entered into pursuant to section thirty-six
hundred eighty of the public health | aw

8§ 5. Section 171-a of the tax |aw, as added by chapter 545 of the | aws
of 1978, is anended by adding a new subdivision 6-c to read as foll ows:

(6-c) Notwi thstanding any provision of lawto the contrary and not
later than January first of the year beginning one vear after the effec-
tive date of this subdivision, the comm ssioner shall enter into a coop-
erative agreenment with the departnment of health, the departnent of
labor, and the conptroller to allow the information obtained by the
departnment pursuant to subdivision one of this section and section one
hundred seventy-one-h of this article to be nmde available to such
departnents, or other individuals designated by the comi ssioners of
such departnents, for the purposes of determining and verifying whether
a person is a "qualified individual" for the purposes of section thir-
ty-six hundred seventy-seven of the public health law, or for other
pur poses deened appropriate by the conm ssioners of health and | abor and
the conptroller, consistent with the provisions of article thirty-six-B
of the public health law, the state finance law, and the labor law, with
respect to which such departnents have reporting, nonitoring, adminis-
tering, or evaluating responsibilities.

8 6. Paragraph (e), subparagraph (iv) of paragraph (f) and paragraph
(g) of subdivision 4 of section 171-h of the tax | aw, paragraph (e) and
subparagraph (iv) of paragraph (f) as anended by chapter 214 of the |aws
of 1998, paragraph (g) as amended by chapter 398 of the laws of 1997,
are amended and a new paragraph (h) is added to read as foll ows:

(e) conduct matches with the office of tenporary and disability
assi stance, the departnent of health, and the departnment of |abor to
verify individuals' eligibility for the various prograns specified under
section one thousand one hundred thirty-seven (b) of the social security
act and for other public assistance prograns authorized by state |aw,
and for the purposes of admnistering state enploynment security
prograns, and for the purposes of administering the long termcare trust
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program and with the workers' conpensation board for the purpose of
adm ni stering workers' compensati on progrars;

(iv) include such other matters as the parties to such agreenent shal
deem necessary to carry out the provisions of this section; [ard]

(g) furnish to the national directory of new hires, on a quarterly
basis, extracts of the reports required under paragraph six of
subsection (a) of section three hundred three of the federal social
security act to be nade to the secretary of |abor concerning wages and
unenpl oynent conpensation paid to individuals, by such dates, and in
such manner as the secretary of health and human services shall specify
by regul ations. The state departnent of |abor shall, consistent with the
authority contained in paragraph e of subdivision three of section five
hundred thirty-seven of the | abor law, disclose to the state directory
of new hires, such wage and unenpl oynent conpensation information as nay
be necessary to allow such state directory to conply with the provisions
of this paragraph[-]._and

(h) on or before January first of the year beginning two years after
the effective date of this paragraph, enter into witten agreenments wth
the comm ssioners of health and | abor on behalf of the departnents of
health and | abor respectively, which shall

(i) provide for the disclosure of information obtained fromthe
reports required to be submitted pursuant to this section to such
departnents and board for the purposes set forth in this section;

(ii) specify the frequency wth which the departnment shall furnish
information obtained fromsuch reports to such office, departnents, and
board, which shall be within one business day after the date the infor-
mation is entered into the state directory of new hires:

(iii) set forth the procedure for reinbursenent of the departnment by
such office, departnments, and board subject to the approval of the
director of the budget for the additional costs of carrying out the
provisions of this section; and

(iv) include such other matters as the parties to such agreenent shal
deem necessary to carry out the provisions of this section.

8§ 7. Paragraph 4 of subsection (a) of section 674 of the tax lawis
anended by addi ng a new subparagraph (D) to read as foll ows:

(D) The provisions of article thirty-six-B of the public health [aw
relating to adnministration of the state's long termcare trust program
shall apply to the departnment's duties under this chapter relating to
enpl oyee premiuminformation, contributions and paynents.

8§ 8. Severability. If any provision or application of this act shal
be held to be invalid, or to violate or be inconsistent with any appli-
cable federal |aw or regulation, that shall not affect other provisions
or applications of this act which can be given effect wthout that
provision or application; and to that end, the provisions and applica-
tions of this act are severable.

8 9. This act shall take effect immediately.




